ARCHITECT’S AND DESIGN PROFESSIONAL'S
HIDDEN LIABILITY:

HAZARDOUS MATERIALS IN CONSTRUCTION

Abstract
A brief discussion of hidden hazardous materials liability carried by Architects and other
Design Professionals on construction, renovation and demolition projects.

Architects and Design Professionals often consider the responsibility for hazardous
materials on a project to be the Owner’s, the Owner’s Consultants, and the
Contractor’s. Such a strategy, frequently used in the past, is no longer reliable.

This paper includes discussion on why not addressing hazardous materials in plans and
specifications does not eliminate this liability, and suggestions for reducing and
managing the liabilities surrounding hazardous materials in construction.
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OVERVIEW

Historically Architects, and other design professionals, involved in a construction project strive to
avoid liability for hazardous construction materials such as asbestos, lead, PCBs, mercury, etc.
Architects typically consider the responsibility for hazardous materials on a project to be the Owner’s,
the Owner’s Consultants, and the Contractor’s. Such a strategy, though often effective in the past, is
no longer reliable. Recent lawsuits and regulatory citations have pinned responsibility on design
professionals and building owners who seemingly had nothing to do with the exposure that caused, or
could cause, a crippling illness.

The handling of asbestos, lead, mercury, PCBs, silica and even mold during any construction project
IS not construction work - it is hazardous materials work, with completely different liability issues.
Companies involved in any facet of a demolition, renovation or even current construction project that
fail to grasp this salient fact expose themselves to litigation from injured parties as a result of contact
(real or perceived) with hazardous materials. And, there is no statute of limitations, lawsuits can, and
are, being filed decades after project completion.

Specific to Architects - The AIA’s Document B503™ — 2007 Guide for Amendments to AIA Owner-
Architect Agreements (2007 edition) states in section 12:

“If the Architect is required to perform services related to mold or hazardous materials, the Owner
agrees to indemnify and hold harmless the Architect, Architect’s consultants, and their agents and
employees from and against any and all claims, damages, losses and expenses, including but not
limited to attorneys’ fees, arising out of or resulting from performance of services by the Architect,
Architect’s consultants, or their agents or employees related to such services, except where such
liability arises from the sole negligence or willful misconduct of the person or entity seeking
indemnification.”

This agreement between the Architect and the Owner, if the Owner agrees to this, is believed by many
to protect the Architect from hazardous materials liability. However, it carries no regulatory authority
or protection.

This paper, the first in a series of white papers, is geared particularly toward Architects, as well as
Engineers — the design professionals most likely to misjudge their legal exposure when it comes to
hazardous construction materials. This paper can also be of significant value to Construction
Managers, General Contractors, Building Owners, and Facility Managers.

Relative to projects involving the handling, disturbance or removal of hazardous materials, the
following topics are discussed with the body of this paper:

* Misconceptions and myths concerning hazardous materials, including regulatory liability

* Potential liability for design professionals, including uninsured risk, and
* Methods of reducing liability and controlling costs.
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Though not written by lawyers (so further consultation with legal council is recommended), this
document discusses how Architects, and other design professionals, can reduce their liability exposure
to the greatest extent possible, while providing the best possible service to their clients. This includes
how the designer of a project (or any portion of a project), can protect themselves, their company and
their clients from liability associated with the mishandling of hazardous materials even though dealing
with these materials may not be within their contractual responsibility.

Unless a remediation contractor removes all potentially hazardous materials within or on a building
undergoing renovation, previously installed hazardous construction materials may be disturbed during
the course of reconstruction. Thus, it becomes incumbent upon project design professionals to take
steps to ensure that a design team is assembled that can address those materials properly. It is most
time and cost effective to address these material early on in the project design process.

Architects and design professionals that address the liability associated with hazardous materials, will
also be able to provide their client with estimating services which anticipate and control the cost of
handling these materials — a value added service.

THE PROBLEM

Regulatory confusion and misconceptions regarding hazardous materials liability have caused many
Acrchitects to believe they can avoid liability by not directly addressing the hazardous materials issues
on their projects. Consequently, they often decide to not include hazardous materials consultants on
their project teams.

As an example of this confusion, please note the following definition from Cal/OSHA’s Asbestos in
Construction regulation - 8 CCR 1529(q):

“Asbestos consultant” means any person who contracts to provide professional health and
safety services relating to asbestos-containing construction material as defined in this
subsection, which comprises 100 square feet or more of surface area. The activities of an
asbestos consultant include building inspection, abatement project design, contract
administration, sample collection, preparation of asbestos management plans, clearance
monitoring, and supervision of site surveillance technicians as defined in this subsection.

This definition appears to require the presence of an Asbestos Consultant on the project team for
every project where the asbestos work conducted exceeds 100 square feet. Confusion in the industry
regarding this requirement likely stems from the fact that, at this time, it is unclear if Cal/OSHA has
ever enforced this specific requirement of regulation “8 CCR 1529” in regards to an Architect
conducting contract administration on a project involving asbestos-containing construction materials.
Even if Cal/lOSHA were to start enforcing this requirement, only those Architects conducting
“contract administration” on a project where asbestos related work is occurring would likely be
required to be a Cal/OSHA Certified Asbestos Consultant or to have a Cal/OSHA Certified Asbestos
Consultant on their project team. Even though Cal/OSHA does not appear to be actively enforcing this
portion of its asbestos regulation, it is still in effect and can be enforced at any time.
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Detailed examples of misconceptions about hazardous material liability are found in the following
pages. These misconceptions and regulatory confusion in general create liability, inefficiencies and
financial issues Architects must deal with. The following facts should be understood by the entire
project team:

1. Architects are now being held responsible on projects they design, draw, or specify when
asbestos-containing or other “toxic” materials are disturbed inappropriately and a consequent
nuisance or contamination occurs. See Appendix 1 — City and County of San Francisco
Emergency Abatement Order 14-0514.

2. Projects where hazardous materials are mishandled will, at a minimum, suffer delays and cost
overruns. Alternatively, if Architects have someone on their project team who can properly
address hazardous materials during all phases of a project, they can help ensure a project does
not suffer from these delays and cost overruns. In the event hazardous materials are
mishandled despite this proactive approach, a hazardous materials consultant, who is familiar
with the project, can help limit the cost increases and schedule delays. See Los Angeles Time
Article concerning delays on a project in Huntington Beach caused by management of the
existing hazardous materials: http://www.latimes.com/local/lanow/la-me-In-ashestos-scare-
school-closure-20141010-story.html

3. A project team without a qualified hazardous materials consultant is less able to accurately
estimate the hazardous material portion of the project.

4. With a qualified hazardous materials consultant on the project team, Architects can deliver the
highest quality product to their client, including a significant reduction in project liability.

MISCONCEPTIONS REGARDING HAZARDOUS MATERIAL LIABILITY

There is an inaccurate belief within the construction, renovation, and demolition industry that
hazardous materials are the sole responsibility of the Owner and the Hazardous Materials Contractor.
This belief has been reinforced over time due to underlying misconceptions and construction liability
myths such as the following:

Misconception: Insurance carriers won’t allow Architects to address hazardous materials in their
specifications.

Fact: Architects are typically not insured for hazardous materials issues. Yet, when working on
projects which include renovation or demolition (even some projects involving only new
construction), they are often asked to design projects that will disturb hazardous materials. The
concern often expressed by Architects is, “If | address hazardous materials and something goes
wrong, | may be held liable and my insurance won’t cover me.”

Page | 3


http://www.latimes.com/local/lanow/la-me-ln-asbestos-scare-school-closure-20141010-story.html
http://www.latimes.com/local/lanow/la-me-ln-asbestos-scare-school-closure-20141010-story.html

ARCHITECT’S AND DESIGN PROFESSIONAL’S HIDDEN LIABILITY:
HAZARDOUS MATERIALS IN CONSTRUCTION

While this could occur, even if an Architect does not address hazardous materials in the project
specifications, and hazardous material issues arise on the project, the Architect may be still held
responsible. General liability insurance policies typically contain a “pollution exclusion.” This
exclusion eliminates coverage for any liability associated with most hazardous materials, including
those not addressed in the specifications for the project. In other words, Architects can be held liable
when hazardous materials are disturbed, but they often do not have insurance covering that liability.

Therefore, when Architects have projects that involve the handling of hazardous materials, the best
way to reduce exposure to liability is by bringing subject matter experts (hazardous materials
consultants) onto the design team to develop contract documents (specifications and drawings) which
adequately address the hazardous materials.

Misconception: If Architects address hazardous materials in their specifications, they are then
responsible/liable for how the hazardous materials are handled.

Fact: Architects do not need to address hazardous materials in the specifications in order to be held
liable for how the materials are handled. For example, if an Architect draws plans that require a wall
to be removed, and the wall is painted with lead-paint or contains asbestos, the Architect can be held
liable if the wall is not removed properly. See Appendix 1 — City and County of San Francisco
Emergency Abatement Order 14-0514 for a copy of a citation issued to an Architect for project plans
that required the disturbance of materials. The Architect was apparently unaware that the materials
contained asbestos. Still, everyone involved in the project, including the Architect, the Professional
Engineer, and the Owner, were issued an “Emergency Notice to Cleanup and Abatement” order. The
Architect was named as a “Responsible Party” despite the fact they did not address the hazardous
materials in the plans or specifications. The Professional Engineer (Structural Engineer) and Building
Owner, as well as the contractor doing the work, were also named as responsible parties in this case.

This issue is also well documented by the actions of the flooring surface manufacturing industry. On
almost any box of floor surfacing material that includes instructions on how to prepare an existing
floor for installation of a new floor, one will find a warning that old floor surfaces and mastics that are
to be removed may contain ashestos. This warning is the result of lawsuits filed by those following
installation directions for a new floor surface. These directions instructed them to remove the flooring
surfaces and, thus, expose themselves to asbestos. There is no way flooring manufacturers could
know whether the old floors contained asbestos or not, yet, they were held responsible for the
exposures experienced by those following their instructions.

Because Architects may be held liable either way, they are better served if they control the liability.
By using a hazardous material consultant to directly address hazardous materials requirements within
the contract documents, Architects protect not only themselves, but also the entire project team and
the Building Owner. The only way to control this form of liability is to ensure that a thorough
inspection for hazardous materials has been conducted and that any hazardous materials that may be
disturbed are clearly indicated. Requirements for the handling of these hazardous materials must also
be adequately addressed.
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Misconception: Abatement Contractors have licenses and certifications that are at risk if they do
something wrong, therefore, Abatement Contractors will follow the rules.

Fact: The belief that hazardous materials regulations are strictly enforced is often incorrect. In
reality, hazardous materials regulations are enforced by regulatory agencies about as often as speed
limits are enforced on freeway drivers. With the exception of local air districts (for asbestos and
demolition projects), most projects will not have any on-site regulatory scrutiny concerning hazardous
materials.

In addition, when regulations are enforced and Contractors are caught doing something wrong, it is
already too late to protect workers from exposure. It is also too late to protect the Architect and the
Building Owner from the liability associated with that exposure.

Another misconception is the belief that Contractors are licensed to do hazardous materials work. In
California, the Contractor’s State Licensing Board trade license for asbestos abatement was not
established until January 1, 2015. Only a small percentage of those conducting asbestos work
currently have this license. There is no trade license required for handling lead, mercury, silica, PCBs
or many other hazardous construction materials.

Finally, many Abatement Contractors’ workers do things incorrectly so often that they no longer
remember or understand what the regulations require. Most workers, and often the supervisors in
charge of them, have never read the specifications for the project they are working on. It is not
reasonable to expect workers who have never read the project specifications to understand and to
follow those specifications. Many hazardous material workers also have very little cogent
understanding of the regulatory requirements governing their work.

The best way to protect the project team from hazardous materials liability associated with worker-
related errors is to have the abatement work monitored by a hazardous materials consultant. In order
for the Consultant to protect everyone from this type of liability, they must document that the work
was conducted in accordance with the specifications and in both a legal and safe manner. As discussed
below, “legal” and *“safe” are not the same thing!

Misconception: Hazardous Material Contractors deal with hazardous materials for a living,
therefore, they will do it well.

Fact: On construction projects involving the removal of fiberglass insulation, workers will protect
themselves more thoroughly from fiberglass than from asbestos, lead, and other hazards that may
exist. When handling fiberglass, protective suits are often worn with the wrists and ankles taped.
Every hole that is torn in the suit is usually repaired as soon as it is noticed. Gloves, eye protection,
face protection, and hardhats are generally worn consistently.
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Fiberglass is a material that, for the most part, makes a worker uncomfortable for a few hours. On the
other hand, asbestos, lead, PCBs, mercury, silica and other hazardous materials can make workers sick
and potentially kill them in a slow and painful fashion. Nevertheless, when handling asbestos, lead,
mold, or a number of other hazardous materials, it is often a battle to get workers to wear personal
protection equipment properly and to decontaminate properly when leaving the work area.

It is a tragedy for those exposed to hazardous materials to develop illnesses and diseases later in life
from exposure they did not realize was occurring. It can also be a liability issue for those involved in
the project. See Appendix 2 - Foley & Mansfield Freedom of Information Act Request for a copy of a
letter, concerning a lawsuit filed in 2012 requesting documentation for a project on which the plaintiff
claims to have been exposed to asbestos. The project took place between 1972 and 1974. When
reading this request for documentation, keep in mind:

e The letter is being sent to the Building Owner by a member of the project team (General
Contractor), not directly from the Plaintiff.

e Nothing in the letter claims any regulations were violated during the project.

e The letter requests documentation despite the fact the attorney that wrote the letter knows
the documentation does not exist.

e The letter was received nearly forty years after the project was completed.

The only way the project team could have protected itself and the Owner from this type of lawsuit
would have been to document the activities of the Contractor on the project and report that the work
was conducted in a safe fashion. That is the only way to limit an Architect’s liability on today’s
projects as well.

Misconception: As long as the Hazardous Material Contractor does his work legally, the hazardous
material work has been conducted safely.

Fact: This misconception was proven false in the previous topic. The plumber exposed himself to
asbestos in the 1970s. Then, in 2012 the plumber sued those who allowed him to expose himself to
asbestos, although he did not appear to violate any regulations.

Even more telling is the fact that while there is “no known safe level of exposure to asbestos,”
Cal/OSHA (as well as Fed/OSHA) refers to a “permissible” exposure to asbestos. This kind of
exposure is defined as “a level at which it is legal for a worker to remove their mask while working
with asbestos.” How can there be a permissible level of exposure if there is no safe level? Though
this question has an answer, the answer has little to do with safety and is irrelevant to the discussion of
Architect and design professional liability.

In another example of this issue, the current permissible exposure limit to lead per Cal/OSHA is 50
micrograms per cubic meter of air (ug/m3). According to a study published in November 2013 by the
National Institute for Occupational Safety and Health, the California Department of Public Health and
UC Berkeley, the level at which someone can be exposed to airborne lead without increasing their
blood lead level above a level of concern, while working an 8 hour day, is between 0.5 and 2.3 pg/m3.
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It is currently legal to expose yourself to 50 pg/m3 but it is not safe to expose yourself above 0.5 to
2.3 pg/m3. There is something wrong with this picture. At the time of the writing of this paper,
Cal/OSHA is in the legislative process of lowering the permissible exposure limit. This process is
expected to be completed in 2016 or 2017.

The only way to assure a project is conducted both legally and safely is to have a hazardous material
consultant on the project team who understands the difference between “legal” and “safe.” The
consultant must write specifications for the handling of the hazardous materials in a fashion that is
both legal and safe and document that the project was conducted in such a manner.

Misconception: When the Hazardous Material Contractor has completed his job, hazardous material
issues are no longer of concern on a project.

Fact: This myth most often becomes an issue on projects where partial removal of hazardous
materials is conducted. Even on projects where specifications are written to assure the safe and legal
handling of hazardous materials, if any hazardous materials are left in place during the renovation or
demolition activities, then all the issues and types of liability previously discussed continue to exist.
Not only that, there are hazard communication and construction regulations that require all contractors
working in areas where hazardous materials remain to be notified of their existence and specific
locations. In addition, these workers must also be at least “awareness trained” on the hazards
involved with the inappropriate disturbance and exposure to those materials.

Many project team members believe that it is the responsibility of the Contractor to train his people in
the hazards that exist on project sites. This approach would be fine, provided the Contractor is
informed about hazardous materials remaining on the specific project on which they are working.
However, who on the project team is responsible to assure that this training has actually been
conducted? If a Contractor is allowed to employ untrained workers, it is not only the Contractor who
is liable but also the controlling entities on the project. The controlling entities can include the entire
project team and the Building Owner. See Appendix 3 — U.S. EPA settles asbestos case with Bay
Area construction consultant for an explanation of a citation issued to the Contractor, Construction
Manager and Building Owner for work impacting asbestos conducted by untrained workers. Again,
proper project design, monitoring and documentation is the only way to control this liability.

Misconception: If any project team member issues specific direction to a hazardous materials
contractor, they become liable for the means and methods used by that contractor.

Fact: With most construction work, the product for which the Owner pays is the completed work.
With hazardous materials remediation, the “product” that is paid for is actually the process by which
the removal work is conducted. In Appendix 4 — Department of Consumer Affairs, Legal Affairs
Division — Consultants vs. Contractors, you will find a letter from the California Department of
Consumer Affairs, Legal Affairs Division that specifically states a hazardous materials consultant can
stop work by a hazardous materials contractor if that work is not in compliance with the written
hazardous materials remediation plan/specifications, without taking the responsibility for the means
and methods employed by the remediation contractor.
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THE SOLUTION:

Architects can limit their liability when it comes to the handling of hazardous materials but they
cannot eliminate it. The best way to limit an Architect’s liability is to control the dangers that present
themselves. In the past, and while there are exceptions, Architects typically excluded dealing with
hazardous materials altogether. This approach can no longer protect them from liability, and never
really has protected them. Liability from past projects remains. Remaining uninformed and not
addressing the handling of hazardous materials on projects exposes Architects to greater liability
associated with the actions of every construction worker on the project.

We are not trying to suggest Architects and design professional’s start addressing the handling of
asbestos, lead, mold, and other hazardous materials directly themselves. However, no renovation or
demolition project should be conducted without a hazardous material consultant involved in some
capacity early on in the design process. In fact, having a competent consultant on board as early as
the conceptual design phase can help the team avoid costly pitfalls by noting hazardous materials
early in the design, and potentially suggesting ways to avoid their disturbance, thus providing cost-
efficient alternatives that can help a project’s budget. Even on projects where the Building Owner has
his own hazardous materials consultant, the Architect should at least ensure the information provided
by the Building Owner is thorough and sufficient for the project at hand.

The responsibility for proper handling of the hazardous materials during construction, renovation and
demolition projects is the responsibility of the entire project team, as well as every contractor and
worker on the project site. This includes the lowest level Sub-Contractor, the Building/Facility Owner
and the Architect. Not addressing the hazardous material activities in project specifications increases
the Architect’s potential liability, rather than decreasing or avoiding it. There is no way to avoid or
transfer the liability that comes with the disturbance of hazardous materials. All an Architect can do is
manage the potential liability, and keep it as low as possible as often as possible.

As with mechanical, structural, electrical, and other various engineering disciplines, the Architect
cannot be expected to be an expert in everything that occurs on a project. An Architect’s only means
of control for these engineering issues is to have Professional Engineers on their project team who the
Architect knows can be trusted to perform as professionals. A competent and qualified hazardous
material consultant is no less important.

Items Cited
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Appendix 3 - U.S. EPA settles asbestos case with Bay Area construction consultant

Appendix 4 — Department of Consumer Affairs, Legal Affairs Division — Consultants vs. Contractors

Linked Item — Los Angeles Times - Asbestos Scare: Huntington Beach Elementary School Closed
Indefinitely: http://www.latimes.com/local/lanow/la-me-In-asbestos-scare-school-
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Topics To Be Discussed In Future White Papers:

What to think about when hiring a Hazardous Materials Consultant.

What a Hazardous Materials Consultant can and cannot do for you.

How to assure you have a complete, thorough and regulatory compliant inspection on your
project.

How to avoid conflict of interest issues surrounding the handling of hazardous materials.

Tips, tricks and warning signs to watch for when hiring a consulting firm.

How to find a legitimate, competent Hazardous Material Consultant.

How to understand the information provided by the Hazardous Materials Consultant.

Why Specifications for construction trades tell Contractors what to do but not how to do it,
while, on the other hand, specifications for hazardous material work should tell a Contractor (or
Consultant) not only what to do, but how to do the work. (There is a Worker’s Compensation
issue for the Building Owner to consider here.)

The “product” of a construction trade is most often something that has been built or altered. The
“product” you are paying for when hazardous material work is conducted is the “process”
followed by the Contractor.

Why, on projects where ashestos and other hazardous materials remain in place after the
remediation work is complete, the Hazardous Material Consultant should remain a vital
component of the Project Team.

How hazardous materials disturbed inappropriately by non-remediation contractors carry all the
same liability (short and long term) as hazardous materials inappropriately disturbed by
remediation contractors.

What to look for in specifications written by a Hazardous Materials Consultant for remediation
work.

Typical list of activities for Hazardous Materials Consultants on a renovation or demolition
project before, during and after the remediation work is conducted.

Peculiarities and common mistakes concerning the remediation of mold.

Other Hazardous Materials including PCBs, mercury, radiation sources, Freon, etc.
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APPENDIX 1

CITY AND COUTY OF SAN FRANCISCO

EMERGENCY ABATEMENT ORDER 14-0514

ISUUED TO ARCHITECT AND OTHERS
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SFDPY

City and County of San Francisco
DEFPARTAMENT OF PUBLIC HEALTH

Bchadr b, Lee, Mayor

Raroarg AL Ganzicy, MPA, Director of Haalth

ENVIRONMENTAL HEALTH

PROPERTY OWMNER
5an Fra nclses, CA 94114

PROPERTY MAMNAGER

San Francisog, CA 94151

GENERAL CONTRACTOR

San Fra noisco, A 34118

PROJECT ARCHITECH

.Su.lte Fa0
San Francisco, €& 94108

Rlchuard 1. Lea, pAPH, CIH, REHE
Acting Bvironmental Hedilh Drecior

May 28, 2014

EMERGEMCY CLEANUP AND ABATEMENT ORDER L4-0514 FOR AN UMAUTHORIZED RELEASE
OF HAZARDOUS MATERLALS LOCATED AT 735 MONTGOMERY STREET, CITY AND COUNTY OF

SAN FRAMNCISCOD, CALIFDRNLA

This Ermergancy Cleanup and Abatement Order {Emergency Order] it being issued 1o vou as respsa nsilyle
partles for the above-referenced site [Site) by the San Franciseo Departmant of Public Health (SFOPH)
pursuant ta the $an Francisco Health Code [SFHC). In accordancs with SFHC sections 581{b)(15}) [and
any succeeding provisions]. 1131, 1132, 1133(b) and 1151{c], the Director of Public Herith [Direckor)
may arder anmy person, business ar responsible party (RP) that has caused or permitted or is causing or
permitting an unauthorized release of hazardous materfals or & public nuisance to cleanup and abate the
effects of the release or public nuisance. As RPs, you are hereby ordered t undertake the actions
described in the attached Scape of Work to remowe and rermadiate all ashastos-conialning materlal
debris and leaded paint debrls that constitutes hezardous materials or a public nulzance from the

extericr, and from the Interior of the Site,

publlc sidews ks and streets,

i
k-

Erwironmental HEALTH
iy bealih "'w..______..-'-

and from adjoining, sbutting, and sdjacent properties and

ASBESTOS PROGRAN,

1390 sdariost Strest, Sule 210 San Franclseo, A 94102
Pheng 41 5-252-3951, Fo 415-252-3959
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APPENDIX 2
FOLEY & MANSFIELD

FREEDOM OF INFORMATION ACT REQUEST
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RECEIVED
FOLEY & MANSFIELD MAR 0 0 7012
Attorneys ai Law ™ RISH MANAREMERT

Chigagoe + Delrell » Los Angeles « Mlaml « Minnsapolls + New York « Oakland « 3§ Lowla « Seallle

March.5, 2012 ' Christine I, Hawkins
chawkins@olepmatsield.cony

Kla U8, Mall

Custodian of Recovds
Mopgsto Crry SCHOOLS
426 Looust Street
Modesto, CA 95351

Re: [l'ruodnm nf[nformailml Act llequesi

San Ii‘randm Snpm*lor Court Case Nu. (:-11.275935
- Our Client: Acme Construction Co,

Dear Custodlan of Records:

My office represents Acme Construction Co. In the above-captioned atter. Modesto
Cily Schaols Is not a patly In this matter, The case Is an ashestos-related lnwsuit concerniug
plaintiff Lamrell Foriner, n former pipefiler who worked in the Stankslaus County snd Sen
Joaquin County areas from 1969 through 2002, The plaintiffs in this maiter claim that M.
Fortver performed consiruotion-related work at Modesto High School located ot 18 H Streer,
Modesdto, CA 95351 (“High Sohool”) from 1972-1974, which resulted in his exposure to varlous
materlgls, some of which may have contained asbestos, Pursuant to the Californla Public
Records Act, found at Government Code Sectlons 6250 ef seq., we ask for youwr assistance in
locating documents and materlals which may relate to this action. Specifically, we request that
you plense locate any and all coples of the following:

o Doouments and records relating to vepaly, maintennance, demolition, now construction,
and addition work performed or o be performed at the High School between 1970 and
- 1975 (i.0e. bids, contiacts, work orders, invoices, documents identifying building end
constryction materials, including ashestos materlals, and docwnents Identifying
comteactors, suppliers and of products and materials);

* Blueprints, construction drawings, architectural dvawings, and building plans for the High
School fram [970 lo 1975 relating to new constmction, remodel, andfor addition work;

W
"

Fhana {510) 600-0500- Fax (610§ 580-8505
v foleymensfekl.com
300 Lakasido Drive  Suile 1000 Oskland CA 04012

Page | 14



ARCHITECT’S AND DESIGN PROFESSIONAL’S HIDDEN LIABILITY:
HAZARDOUS MATERIALS IN CONSTRUCTION

Pape2

RE: Freedom of Information Act Request

FoLey & MANSFIELD

FLEF

March 5, 20012

‘Any asbestos abatement work that took place st the High School from 1970 on, and
Inboratory test results regarding the materials tested positive for asbestos and location at
the High School where such materlals tested positive;

Documents relating to safety precauifons aken at the High School between 1970 and

- 1975 regarding asbestos (.., safety manuals, broehures);

Documents relating to safety meetings hetd at the High School andfor regarding the High
School from 1970 10 1975 (i.e., meeting minutes or agendas);

Documents pertaining to the Modesto City Schools® compliance with OSHA vegulations;

Documents pertaining to the Modesto City Schools® original asbestos inspection of
Modesto High School, any subsequent asbestos-related activitics and inspections, and

" asbestos management plan as required by the Environmental Protection Agency's

Asbestos Hazard Emergency Response Act, and

Docimnents pertaining to the Modesio City Sehools* knowledge of the hezards associated
with asbestos,

. Ifyou have any questions or congems, please contact me, Thank you very much for your

asslslance.

Very truly yours,

AN

Christing L, Hawklng

CLH:nsy
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U.S. EPA SETTLES ASBESTOS CASE

WITH CONSTRUCTION CONSULTANT
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HOTICE THAT THE OWNER HIRED A CONSULTANT WHO HIRED A CONTRACTOR, WHO DID THE WORK WROMG!
EVERYONE, INCLUDIMG THE C(RMER, WAS CITED - THE OWMER PAID THE BIGGEST FINE AND SPENT TIME UNDER
HOUSE SARREST! ALSD NOTICE THE FIME WAS ISSUED 7 YEARS AFTER THE PROJECT TOOK PLACE!

Subject: U.5. EPA settles asbestos case with Bay Area construction consultant

For Immediate Release: May 18, 2087
Contact: Margot Perez-Sullivan, Desk (415) 947-4149/cell (415) 768-9161

Three defendants paid $17e,888 in penalties for alleged Clean air Act violations

SAN FRANCISCOD - The U.5. Environmental Protection Agency reached a
$z8,088 settlement with a construction consultamt for wviolating federal regulations
governing asbestos removal from buildings in Hayward, calif. in 2868.

The construction consultant, Timothy Chu Construction Consulting Services, is
paying a penalty of $28,888. Settlements were previously reached with the building
owner, Cheng, Chow and Chu, Inc, for %149,888 and the construction company, Sincere
Construction, for $1,588. The asbestos removal was also the subject of a criminal
investigation which resulted in a plea agreememt under which the building owner
Clifford Cheng served four months under house arrest and paid a $5,888 criminal

penalty.

"This case was particularly important because of the large amounts of asbestos and
the delay in mitigating the problem,” said Deborah Jordan, director of the air
Division in the EPA’s Pacific Southwest region. ™We are pleased that all responsible
parties were held accountable, and acknowledge the fine work of the Bay area ageD
inspectors that was so crucial to making this case.”

Asbestos is a known envirommental carcinogen that the EPA has determined is a
hazardous air pollutant. It presents a significamt risk to human health as a result
of air emissions. Individuals exposed to asbestos fibers can contract illnesses such
as mesothelioma and lung cancer.

In August 2888, Cheng, Chow and Chu hired Sincere Construction to remove
regulated asbestos-containing materials such as acoustic ceiling, tiles, linoleum,
insulation, fire-proofing, and stucco from the former Hayward Chiropractic College
located on Maple Court and Main Street in Hayward. Timothy Chu Constructiom
Consulting Services was hired to oversee the work. Ultimately, more than 31,868
square feet of asbestos-containing material was removed from the building.

In September 2888, Bay Area Air Quality Management District investigators
inspected the facility and saw workers using wheelbarrows to dump dry construction
debris in open containers, creating clouds of dust and leaving wheelbarrow tracks.
Sampling showed the debris was friable asbestos.

EPa and Bay area Air District investigators uncovered numerous asbestos emission and
disposal violations in the building.

Investigators verified that the asbestos was not kept wet and emissions to the
outside air were apparent. In addition, neither Sincere Construction nor Timothy Chu

Construction Consulting Services was a certified asbestos comtractor as required by
lamw.

Despite repeated inspections, the asbestos remained unabated umtil october 28, 2888.

For more information on asbestos, please go to: hitp://www.epa.gov/asbestos
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October 29, 2013

HMS, Inc.

Attention: Michael C. Sharp
PO Box 576848

Modesto, CA 95357

Re: Asbestos Consultants
Dear Mr. Sharp:

We regret the press of business has prevented a quicker response to your inquiry
regarding Business and Professions Code' section 7026.1 and whether it requires an
asbestos consultant to be licensed as a contractor when performing certain activities
associated with contract administration. Specifically, you have asked whether an
asbestos consultant who has developed an asbestos abatement plan for a client may
request or order changes to work practices performed or engineering controls
established by the abatement contractor without having to be licensed as a contractor.
It is our understanding that as part of contract administration services, an ashestos
consultant may monitor the contractor performing the abatement services to ensure that
the specifications are being properly performed. Improper work or safety practices can
have an immediate health impact on the work crew, persons in neighboring properties
and future occupants and such concerns must be immediately addressed. When the
asbestos consultant recognizes such deficiencies is it permissible for the consultant to
notify the contractor's on-site supervisor of the departure from the specification and
request them to correct the error,

Conclusion
It is our opinion that an asbestos consultant that advises the contractor's site supervisor
of deficiencies without the actual authority to compel such changes is not considered to

be a contractor/consultant within the meaning of Business and Professions Code
section 7026.1.

Analysis

Section 7181 the Contractors’ State License Law (Business and Professions Code
section 7000 et seq. — hereafter "CSLL) defines an asbestos consultant as follows:

"An ‘asbestos consultant,’ as used in this chapter, means any person who
contracts to provide professional health and safety services relating to

* Al section references are to that Code unless ot herwise indicated,
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HMS, Inc.

Attention: Michael C. Sharp
October 28, 2013

Hage £

asbestos-containing material, as defined in subdivision (b) of Section
B501.8 of tha Labor Cada, inzluding building inspectisns, abatemeant
project design, contract administration, supervision of site surveillance
technicians as defined in Section 7182, sample collections, preparation of
Yubeslos rmAngyemenl plang, gl clemanee @i moniluing,”

Working with an asbestos consultant is the "site surveillance technician” which is
defined by section 7182 as follows:

“A 'site surveillance technician’ means any person who acts as an
independent onsite representative of an asbestos consultant who monitors

the asbestos abatement activities of others, provides asbestos air
monitoring services for area and personnel samples, and performs
building survays and contract administratian at the dirsetian af an
asbestos consultant.”

I addilivn, e CELL provides M gsbesioys gbalemenl cenlilicauons o conirewsrs,
That is, contractors that wish to engage in asbestos abatement activities which involve
100 or more square feet of surface area of asbestos containing material must obtain an
asbestos cedification from the Contractors’ 3lale License Buaid (“C3LE") and a
registration from the Division of Occupational Safety and Health(*"DOSH").

Thus, an ashestos consultant provides health and zafety services related to an
asbestos abatement such as building inspections, abatement project design, contract
administration, supervision of site surveillance technicians, sample collections,
preparation of asbestos management plans, and clearance air monitoring. A contractor
who holds an asbestos certification in the area of contracting performs the construction
activity needed to implement the abatement plan designed by the asbestos consultant
parfarms the astual asbestos abatemeant,

Section 7026 defines a “contractor” as any person who undertakes to or offers to
undertake to, or purparts to have the capacity to undertake to, or submite a bid to
perform contracting services.

Section 7026.1 further defines “contractor”™ It provides in relevant part as follows:

“The term “contractor” includes all of the following:

* &* *

“(b)(1) Any person, consultant to an owner-builder, firm, association,
organization. partnership. business trust. corporation, ar company, wha ar
which undertakes, offers to undertake, purports to have the capacity to
undertake, or submits a bid to construct any building or home
improvement project, or part thereof,
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HMS, Inc.

Attention: Michael C. Sharp
October 29, 2013

Page 3

(2) For purposes of this subdivision, a consultant is a person, other than a
public agency or an owner of privately owned real property to be
improved, who meets either of the following criteria as it relates to work
performed pursuant to a home improvement contract as defined in Section
7151.2:

(&) Pravides or oversees a bid for a construction project.

{B) Arranges for and sets up work schedules for contractors and
Subcontraclors and maintains ovérsight of a construction project.”

Undenr section TO20.1(L)2) a “vunbiaciw” includes “consullanl CeonbiaelonuonsullEnt?)
who pursuant to a home improvement contract either (1) provides or oversees a bid for
a construction project or (2) arranges for and sets up work schedules for contractors
and subcontractors and maintains oversight of a construction project.

Section 7151 defines "home improvement” as including repairing, remodeling, altering
or adding to a rcaidential property. Gection 7151.2 definea a "home improvement
contract” as an agreement between a contractor and owner or tenant for the
performance of home improvement.

Accordingly, an asbestos consultant to an owner invelving a construction contract that is
not a home improvement contract, i.e., not involving residential property, would not be
considered to be a contracter/sonsultant since the work would not be performed

pursuant to a home improvement contract. (Emphasis added.)

Assuming that an ashestos consultant is offering his er her prefessional services to an
owner of a residential property, section 7028.1(b)(2) requires the contractor/consultant
to either (1) oversee the bid for a construction project or (2) arranged for and set up
work schedules for contractors and suheantractars and maintainad owersight of g
construction. In the question presented, the asbestos consultant is advising the

contractor's on-site supervisor of the immediate need to modify work practices or safety
procedures.

The term “oversees” a bid is not defined. However, we can obtain insight into its
meaning by looking at the responsibilities of a qualifier for a contractor’s license. Every
contractor is required to have an individual who by way of experience and knowledge
gualifies the contractor to engage in a particular license classification. (Section 7068)
The gualifier is responsible for exercising the direct supervision and control of the
contracting business to secure full compliance with the CSLL and its regulation.
(Section 7068.1) Direct supervision and control includes supervising construction,
managing construction activity by making technical and administrative decision,
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checking jobs for proper workmanship or direct supervision on construction job sites.

(18 CCH B23)

Where an asbestos consultant is advising the contractor's site supervisor of deficiencies
without the actual authority to compel such changes we do not believe that the asbestos
consultant can be said to be overseeing the bid because he or she does not have direct
supervision and control of the project.

Accordingly, It 12 or opinlon that an asbestos consultant that advises the contractor's site
supervisor of deficiencies without the actual authority to compel such changes is not
considered to be a contractor/consultant within the meaning of section 7025.1.

We trust the foregoing is responsive to vour inguiry.

DOREATHEA JOHNSON
Deputy Director, Legal Affairs

(Zatd
Ey. DQHHH %
Assistant Chief Counsel

ce Karen Robinson
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